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INTERNATIONAL PRELIMINARY REPORT ON PATENTABILITY 


International application No. 








PCT/CA2004/001724 


Box No. I 


Basis of the report 




1. 


With regard to the language, this report is based on: . t 






[X] 


the international application in the language in which it was filed 






[ ] 


a translation of the international application into 

i 


, which is the language of a 






translation furnished for the purposes of: 








[ ] international search (Rules 12.3(a) and 23. 1(b)) 








[ ] publication of the international application (Rule 12.4(a)) 








[ ] international preliminary examination (Rules 55.2(a) and/or 55.3(a)) 




2. 


With regard to the elements of the international application, this report is based on (replacement sheets which have been furnished to 




the receiving Office in response to an invitation under Article 14 are referred to in this report as "originally filed" and are not 




annexed to this report): ' 






r 1 

L J 


the international application as originally filed/furnished 






rxi 


the description: 








T 1 pages 1. 3 to 10. 12 to 17 


as originally filed/furnished 






[ X ] pages* received by this Authority on 








T X 1 nases* 2 and 1 1 received bv this Authority on 


23 December 2005 




[X] 


the claims: 








[ ] Pages 


as originally filed/furnished 






[ ] pages* as amended (together with any statement) under Article 19 






F XI pages* 1 8 and 19 received bv this Authority on 


23 December 2005 . 






[ ] pages* received by this Authority on 






[X] 


the drawings: . 








[ 1 pages i 


as originally filed/furnished 






[X] pages* 1 to 6 received by this Authority on 


23 December 2005 






[ ] pages* received by this Authority on 






[ ] 


a sequence listing and/or any related table(s) - see Supplemental Box Relating to Sequence Listing. ! 


3. 


[X] 


The amendments have resulted in the cancellation of: 








[XI the description, pages 2 and 1 1 as originally filed 








F X 1 the claims, Nos. 1 to 9 as originally filed ! 








f X 1 the drawings, sheets/figs 1 to 6 as originallv filed 








[ ] the sequence listing (specify): 








[ ] any table(s) related to sequence listing (specify): 




4. 


[ ] 


This report has been established as if (some of) the amendments annexed to this report and listed below had not been made, 






since they have been considered to go beyond the disclosure as filed, as indicated in the Supplemental Box (Rule 70.2(c)). 






[ ] the description, pages • 








[ ] the claims, Nos. 








[ ] the drawings, sheets/figs 








[ ] the sequence listing (specify): 








[ ] any table(s) related to sequence listing (specify): 




* 


If item 4 applies, some or all of those sheets may be marked "superseded. " 
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INTERNATIONAL PRELIMINARY REPORT ON PATENTABILITY 



International application No. 
PCT/CA2004/001724 



Box No. HI Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 



: 

[ ] the entire international application 
[X] claims Nos. 4 and 10 

because: ; 

[ X ] the said international application, or the said claims Nos. 4 and 10 

relate to the following subject matter which does not require an international preliminary examination (specify): 

RuWl rl^fifpri? T me t 0dS °- of *e human/animal body which this Authority is not required to examine under 
facfaStt 1 4 -and 11$ ^ ° Pmi0n established on the basis of the alleged effects of the purified thylakoids defined 



[ ] the description, claims or drawings (indicate particular elements below) or said claims Nos. 
are so unclear thatno meaningful opinion could be formed (specify): 

i 

i 

I 
» 

[ ] the claims, or said claims Nos. are so inadequately supported 

by the description that no meaningful opinion could be formed (specify): 



[ ] no international search report has been established for said claims Nos. 

[ ] a meaningful opinion could not be formed without the sequence listing; the applicant did not, within the prescribed time limit: 
[ ] furnish a sequence listing on paper complying with the standani provided for m 

Instructions, and such listing was not available to the International Preliminary Examining Authority in a form and 
manner acceptable to it 

[ ] furnish a sequence listing in electronic form complying with the standard provided for in Annex C of the 

Administrative Instructions, and such listing was not available to the International Preliminary Examining Authority in a 
torm and manner acceptable to it. 

[ ] pay the required late furnishing fee for the furnishing of a sequence listing in response to an invitation under 
Rules 13ter.l(a) or (b) and 13/er.2. i 
[ ] a meaningful opinion could not be formed without the tables related to the sequence listings; the applicant did not, within the 
^ cril jed time limit, furnish such tables in electronic form complying with the technical requirements provided for in 
Annex i^ois of the Administrative Instructions, and such tables were not available to the International Preliminary Examining 
Authority m a form and manner acceptable to it s 

[ ] the tables related to the nucleotide and/or amino add sequence listing, ifin electronic form only, don 
technical requirements provided for in Annex Obis of the Administrative Instructions. 

[ ] See Supplemental Box for further details. 
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INTERNATIONAL PRELIMINARY REPORT ON PATENTABILITY 



Box No. V Reasoned statement under Article 35(2) with regard to novelty, inventive 
applicability; citations and explanations supporting such statement 


step or industrial 




1. Statement 








Novelty (N) Claims 


None 




YES 


Claims 


1 toll 1 

! 




NO 


Inventive step (IS) Claims 


t 

None • 




YES 


Claims 


i to ii ; 




NO 


Industrial applicability (IA) Claims 


1 toll 




YES 


| Claims 


None • 




NO 



Intranational application No. 
PCT/CA2004/001724 



2. Citations and explanations (Rule 70.7) 
Reference is made to the following documents: 

Dl: WO 01/49305 A2 (PURCELL, M.) 12 July 2001. j 
D2: WO 03/004042 Al (ANDERSEN, A., et al.) 16 January 2003. 

disclosed (page 6Ume5). furthermore, the use of the thylakoid composition as an enteral composition is also 

^^^^^^^^^^^■^^9^ P">PS*i<*. compositions of said extract and it's 
the instent^Son FXTcISi 5 1^ °l v t^ ammatl ° n - appears to be identical to that disclosed in 

19 to2n X^^.VfcTTf' use of the %lakoid composition m;the intestinal lumen is also disclosed (page 27, lines 
On page 1C fe^SiTt'T arc ^ sedo ! 1 W 10, lines 18 to 20 which could presumably be adminiK oraS 
SSory^teLelsclosS ' C ° mp0S,tlOnS of me ***** «>^d with omer orau/administeredSi- * 

NOVELTY: (Article 33(2) of the PCT) 



maSeforl \toJSf%£^? t0 te ^ el ™der Article 33(2) of the PCT. Documents Dl and D2 disclosed the subject 
"Satow ' 3? 6 °L the thy 1 ^ extract of the instant application as an anti-oxidative and anti- 

rtheS^tSS^ ^^VT 1 m 5 C ^ " offhe claim date, as shown hi documents Dl and D2, respeetivdy. 
?eSt^fon^°27 SdlftfD?* " ™ *° disd ° Sed ta D1 «> line sfand nJst notably 

feS^thVcSf ate c^S^H^J 0 tr ^ dis | ases giving the formation of reactive oxygen species and inflammation 
^SeXn^rSo^ 

KSdl^ew^ ™f ^1^°^ *P> ik »i& extract remains the same. The applicant has not 

ofdocuntaite dT anH ¥5 JZ^ «?«*• Thus the claims are not considered to define novel subject matter in view 

page9^to?d°S 

page * oi the description. The addition of this non-essential feature to the claims does not render them novel over the prior art. 
Continued in the supplemental box. 
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INTERNATIONAL PRELIMINARY REPORT ON PATENTABILITY 



International application No. 
PCT/CA2004/001724 



Supplemental Box 



In case the space in any of the preceding boxes is not sufficient. 
Continuation of: Box V. 2. Citations and explanations 



In the response of December 23, 2005 to the Written Opinion of this Authority, the applicants argued that document Dl does not 
disclose the oral a<krnmstration of the thylakoid extracts of the instant application as "enteral" indicates intestinal delivery which 
does not necessarily occur via oral administration. However, it is the exainiriWs position that the admission of successful 
enteral use of the thylakoid extract teaches towards successful oral use as oral administration of a compound results in enteral 
use. Furthermore, there is nothing in document Dl to suggest that the enterai use could not be accomplished through oral 
administration. 

Applicant further argued that the stomach is a significant barrier to oral administration, and the successful oral adniinistration of 
the thylakoids is inventive. However, as the same thylakoid extract of the prior art was able to be successfully administered by 
gavage, the instant application indicated that the composition does not need to be different from mat of the prior art in order to 
be active after passing through the stomach. Thus the instant application is not patentably distinct from that of the prior art. 

Applicant also argued that document D2 does not disclose an oral route of aaministration or oral use. However the examiner 
maintains that document D2 applies to the claims for the same reasons as document Dl : The thylakoid extract of the instant 
application is the same as that of the prior art, this same composition is effective after oral admimstation, and indications of 
successful use in the intestine and the absence of indications that the extract would not be useful orally are present in the prior 
art. The subject matter of the instant application is not patentably distinct from that of the prior art. 



INVENTIVE STEP: (Article 33(3) of the PCT) 

As claims 1 to 1 1 are not considered to be novel, they do not define an inventive step under Article 33(3) of the PCT. 
INDUSTRIAL APPLICABILITY: (Article 33(4) of the PCT) 

Claims 1 to 3 and 5 to 9 and 1 1 appear to have industrial applicability under Article 33(4) of the PCT, based on the function of 
the thylakoid extracts of the instant application as anti-oxidative and anti-inflammatory compounds. Although the methods per 
sederlned in claims 4 and 10 relate to subject matter which this Authority is kot obliged to examine under Rule 67.1 (iv) of the 
PCT, the use of the purified thylakoids referred to therein for treating or preventing disorders involving the formation of reactive 
oxygen species or inflam mation appears to represent subject matter that has industrial applicability. 

i 



i 

i 
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